As previously noted, respondent is charged with one
violation of section 77.1605(k) , even though the inspector
cited three separate locations where he believed the bernts
or guards were inadequate and in violation of the standard,
Findings and conclusions as to each of the cited locations
follow below.

Location No. 3

Mr. Sarke confirmed that the automobile which went
through the existing berm at location #3 was exceeding the
posted speed limit and that the existing berm obviously did
not prevent it from going ov.er the embankment.  However, with
regard to the adequacy of the existing 16 inch berm at this
location, Mr. Sarke's testimony is somewhat contradictory.
When asked on direct whether the existing 16 inch berm was of
a height a reasonably prudent person would have installed, he
replied "no" (Tr. 33).  He explained that based on the types
of vehicles using the roadway at that location, he would
recommend a 24 inch berm similar to those provided by the
respondent along other portions of the roadway, even though
the application of the "axle-height" guideline would call for
a 22 inch berm (Tr. 33).  He then conceded that a 24 inch berm
would not restrain an automobile traveling at excessive speed.

On cross-examination, Mr. Sarke stated that the existing
16 inch berm at the accident location was adequate for cars
and trucks, but not for heavy equipment such as "petibohes,
semis, and supply trucks" (Tr. 38).  He also indicated that
he did not feel he was putting his own personal safety in
danger while traveling up and down the road, and that the
existing berm at the accident location was adequate to keep
his pick-up truck from going off the road (Tr. 37) .  Mr. Sarke
candidly admitted that he told Mr, Wagers that absent the
"axle height" MSHA guidelines, the 16 inch berm was adequate
to restrain an automobile using the road.  Mr. Sarke also
conceded that any heavy equipment using the roadway "crawled
along at less than 5 mph in low gear", and he conceded that it
was unlikely that the drivers would lose control and drive over
the edge (Tr. 85-86).

I reject the petitioner's argument that since the respondent's
berms along other portions of the roadway were determined to
be at least two feet high that this somehow became a reasonable
standard for the respondent to follow at all locations where
berms were required, and that if the respondent failed to follow
this standard a violation of section 77.1605(k) would result.
While the petitioner's argument suggests that the respondent
accepted the 22 inch "mid-axle" height guideline and therefore
constructed its berms to exceed that height to insure compliance,
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